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1. GAO does n o t  r e v i e w  d e c i s i o n s  t o  e f f e c t  
p r o c u r e m e n t s  unde r  t h e  8 ( a )  program and 
does n o t  c o n s i d e r  p r o t e s t s  of & ( a )  awards, 
a b s e n t  a showing of p o s s i b l e  f r a u d  or bad 
f a i t h  on t h e  p a r t  of government  o f f i c i a l s ,  
o r  a n  a l l e g a t i o n  t h a t  t h e  Small  B u s i n e s s  
A d m i n i s t r a t i o n  v i o l a t e d  its r e y u l a t i o n s .  
I n  order t o  show bad f a i t h ,  a p r o t e s t e r  
must  o f f e r  i r r e f u t a b l e  p roof  t h a t  a n  
a g e n c y ' s  a c t i o n  was t a k e n  w i t h  t h e  s p e c i f i c  
and m a l i c i o u s  i n t e n t  t o  i n j u r e  t h e  f i r m .  

2. Although a n  a g e n c y ' s  decision to  r e f u s e  t o  
a d j u s t  a n  estimated f a i r  market price for 
f u e l  o i l  i n  a n  8 ( a )  f i r m ' s  t a v o r  is n o t  
shown t o  be a n  a c t i o n  t a k e n  i n  bad f a i t h ,  
i t  is  n o n e t h e l e s s  h e l d  t o  be u n r e a s o n a b l e  
where t h e  w e i g h t  o f  t h e  e v i d e n c e  shows t h a t  
t h e  8 ( a )  f i r m  c o u l d  n o t  have  per formed a t  
t h e  a g e n c y ' s  o f f e r e d  p r i c e  w i t h o u t  
s u f f e r i n g  a loss on  t h e  s u b c o n t r a c t .  

A t l a n t i c  P e t r o l e u m  C o r p o r a t i o n  ( A t l a n t i c )  p r o t e s t s  
t h a t  t h e  Defense  Logistics Agency, Defense  F u e l  Supp ly  
C e n t e r  (DFSC), h a s  acted i n  bad f a i t h  by f a i l i n g  t o  nego- 
t i a t e  w i t h  t h e  Small B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  a f a i r  
market price (FMP) €or a p a r t i c u l a r  f u e l  o i l  item under  
r e q u e s t  for proposals (RFP) No. DLA600-84-RO134, r e s e r v e d  
f o r  8(a )  s u b c o n t r a c t i n g .  A t l a n t i c  asserts t h a t  DFSC'S 
a c t i o n  was t a k e n  w i t h  t h e  s p e c i f i c  i n t e n t  t o  harm A t l a n t i c  
by p r o h i b i t i n g  t h e  f i r m  f rom a c c e p t i n g  a n  award t o  w h i c h  
it was e n t i t l e d .  

W e  deny  t h e  p r o t e s t .  

031773 



8-21547'2.2 

S e c t i o n  8 ( a )  of t h e  S m a l l  B u s i n e s s  A c t ,  1 5  U.S.C. 
s 6 3 7 ( a )  ( 1 9 8 2 ) ,  a u t h o r i z e s  t h e  SBA t o  e n t e r  i n t o  con- 
t rac ts  w i t h  any  government  agency  w i t h  p r o c u r i n g  a u t h o r i t y  
a n a  t o  a r r a n g e  f o r  t h e  p e r f o r m a n c e  of s u c h  c o n t r a c t s  by 
l e t t i n g  s u b c o n t r a c t s  t o  s o c i a l l y  ana e c o n o m i c a l l y  
d i s a d v a n t a g e d  small b u s i n e s s  c o n c e r n s .  The c o n t r a c t i n g  
o f f i c e r  is a u t h o r i z e d  " i n  h i s  d i s c r e t i o n "  t o  l e t  a con- 
t r a c t  t o  t h e  SBA upon s u c n  terms and  c o n d i t i o n s  as may be  
a y r e e d  upon ~y t h e  p r o c u r i n g  a g e n c y  and  t h e  SEA. Hence, 
we do n o t  r e v i e w  d e c i s i o n s  t o  e f f e c t  p r o c u r e m e n t s  unde r  
t h e  6 ( a ) ,  program,  a n a  w e  d o  n o t  c o n s i d e r  protests  o f  8 ( a )  
a w a r d s ,  a b s e n t  a showing o f  p o s s i b l e  f r a u d  or bad f a i t h  on  
t h e  p a r t  of government  o f f i c i a l s ,  k a s h i n g t o n  P a t r o l  
Service,  1 n c . - - R e c o n s i d e r a t i o n ,  B-214568.2, J u l y  17 ,  1984, 
84-2 CP.U W 57, or a n  a l l e g a t i o n  t h a t  t h e  SBA v i o i a t e a  i ts  
r e g u l a t i o n s .  M&M 'Fue l  Co., B-215472, Aug. 2 ,  1984,  84-2 
CPD 9 147. Because  A t l a n t i c ' s  i n i t i a l  s u b m i s s i o n  t o  t h i s  
O f f i c e  made a showing of p o s s i b l e  bad f a i t h ,  w e  nave  
c o n s i d e r e d  t h e  p ro t e s t  o n  t h e  merits. However, t h e  f i r m ' s  
c h a r g e  t h a t  DFSC w i l l f u l l y  i n t e n d e d  t o  d e n y  i t  t h e  award 
f o r  t h i s  item c a n n o t  be s u b s t a n t i a t e d .  

Background 

f o r  A t l a n t i c  t h r o u g h  t h e  SBA's proposed c o n t r a c t  w i t h  
DFSC. The SBA ( w i t h  A t l a n t i c ' s  c o n c u r r e n c e )  a g r e e d  t o  
accept three o f  t h e  items a t  t h e  FMPs e s t a l i s h e d  by DFSC, 
b u t  would n o t  accept t h e  FMP e s t a b l i s h e d  for t h e  f o u r t h  
i t e m ,  which r e q u i r e d  t h e  d e l i v e r y  o f  1 5  m i l l i o n  g a l l o n s  o f  
number 6 f u e l  o i l  t o  t h e  N o r f o l k  Nava l  S h i p y a r d  f o r  t h e  
p e r i o d  from Augus t  1 ,  1984,  t h r o u g h  J u l y  31, 1985. 

Under t h e  s u b j e c t  RFP, f o u r  f u e l  items were r e s e r v e d  

I n  a c c o r d a n c e  w i t h  a Memorandum of Agreement d a t e d  
December 5, 1979,  be tween  t h e  SBA and  t n e  D e f e n s e  
L o g i s t i c s  Agency (DLA), FMPs f o r  8 ( a )  c o n t r a c t s  are  t o  be  
computed by means o f  t h e  f o l l o w i n g  f o r m u l a :  

A. The  p r o c u r i n g  a g e n c y  determines t h e  
h i g h e s t  an t i c ipa t ed  l o w  b i d  award  price 
fo r  a similar p r o d u c t  t o  b e  awarded 
w i t h i n  t h e  commercial m a r k e t  area; 
( f r o m  which  is s u b t r a c t e d )  
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B. The freight rate from the supplier to 
the using activity for the competitive 
bid; (to which is added) 

C. The freight rate froin the 8(a) 
subcontractor's source of supply to the 
using activity. 

Under this formula, the original FMP for the fuel oil 
item in question was computed as follows: 

A. $ 0.67U71/gallon - The highest competitive low 
bid award price in the Norfolk 
area. 

B.- $ 0.030971/gallon - The truck transportation cost 
of the competitive blader. 

C.+ $ 0.005952/gallon - The transportation cost of 
the 8(a) subcontractor 
(required to be by barge, and 
anticipated to be from the 
Amoco terminal in Chesapeake, 
Virginia, to the Norfolk Naval 
Shipyard). 

= $ 0.645691/gallon 

The SBA and Atlantic complainea that this FkP was too 
low, principally because GFSC had computed an overly high 
figure for the Competitive bidder's truck transportation 
cost. In response, DFSC reduced this figure to 
$0.018625/gallon8 and, accordingly, the new FMP was set at 
$0 . 6 58 0 3 7/g a1 l o n  . 

However, the SBA then asked for a further increase in 
tne FhP because Atlantic would have to pay substantial 
"thrOUgh-pUt," or storage and transit charges, if it 
ootained the fuel o i l  item from the Amoco terminal in 
Chesapeake, Virginia. Instead, the SBA requestea that 
DFSC recompute the FMP by allowing Atlantic additional 
barge transportation costs so that the firm could obtain 
the fuel oil from a Richmond, Virginia, supplier without 
having to pay "through-put" charges and have the fuel oil 
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shipped down t h e  James R i v e r  t o  t h e  N o r f o l k  f a c i l i t y .  
A t l a n t i c  p r o p o s e d  t h a t  t h e  ad jus ted  FMP under  t h i s  
t r a n s p o r t a t i o n  scheme s h o u l d  b e  $0 .667567 /ga l lon .  

DE'SC r e f u s e d  t o  a c c e d e  t o  t h e  request o n  t h e  g r o u n d s  
t h a t  t h e  h i g h e s t  a n t i c i p a t e d  award pr ice  i n  t h e  Norfolk 
area i n c l u a e d  a l l  cos t s  s u c h  a s  " tn rough-pu t "  c h a r g e s l /  
and because b a r g e  s h i p m e n t  f rom Richmond to  N o r f o l k  was 
s i m p l y  n o t  a normal  commercial b u s i n e s s  practice;  i n  
D F S C ' S  view,  s u c h  a s h i p m e n t  would r e f l e c t  n e e d l e s s  t r a n s -  
p o r t a t i o n  o f  t h e  f u e l  o i l  b o t h  up  t n e  James R i v e r  t o  
Richmond and t h e n  back down t h e  r i v e r  t o  Norfo lk .2 /  
E s s e n t i a l l y ,  DFSC c o n c l u d e d  t h a t  a n  FhP e s t a b l i s h z d  u n d e r  
t h e  SBA'S scheme would be  a r t i f i c i a l l y  i n f l a t e d .  

T h e  SBA c o n t i n u e d  t o  asser t  t h a t  t n e  $0 .658037/ga l lon  
FMP o f f e r e d  by DFSC was n o t  r e a s o n a b l e  s i n c e  A t l a n t i c  
would s u f f e r  a l o s s  i f  i t  were forced t o  a c c e p t  t h e  8 ( a )  
s u r x o n t r a c t  a t  t h a t  p r ice .  The SBA appealed u n d e r  t h e  
a d m i n i s t r a t i v e  process t o  t h e  Director o f  DLA, who, by 
f i n a l  d e c i s i o n  of October 5, 1984, r e f u s e d  t o  allow any 
upward a d j u s t m e n t  of t n e  FhP and d e n i e d  SBA's appeal. 

~ ~ 

- l /  The record sets f o r t h  no c o n c l u s i v e  e v i d e n c e  o n  t h i s  
p o i n t .  The SBA a s k e d  DFSC t o  c o n f i r m  t h a t  t h e  FMP ( w i t h  
s u p p l y  f roni Chesapeake )  i n c l u d e d  " t h rough-pu t "  c h a r g e s .  
DFSC r e s p o n d e d  t h a t  t h e  b a r g e  r a t e  from Chesapeake  to  
N o r f o l k  d i d  n o t  i n c l u d e  s u c h  c h a r g e s  b e c a u s e  t h e  per  
g a l l o n  cost o f  t h e  product n o r m a l l y  i n c l u d e s  them. 

- 2/ Accord ing  t o  D F S C ,  i n  1982, some 2 . 2  m i l l i o n  g a l l o n s  o f  
t h e  f u e l  o i l  item were s h i p p e d  by b a r g e  from Richmond t o  
N o r f o l k ,  r e p r e s e n t i n g  o n l y  15 p e r c e n t  o f  t h e  p r e s e n t  
r e q u i r e m e n t .  
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The SBA c o n d u c t e d  no  f u r t h e r  n e g o t i a t i o n s  o n  t h e  i s s u e  
w i t h  DFSC,?/ and A t l a n t i c  s u b s e q u e n t l y  protested DFSC'S 
a c t i o n  t o  t h i s  O f f i c e .  T h e  f i r m  asserts t h a t  t h e  
$0 .658037/ga l lon  p r ice  was so low t h a t  it was l e s s  t h a n  t h e  
ac tua l  p e r  g a l l o n  o r i g i n ,  o r  cost ,  price for t h e  f u e l  o i l  
t h a t  A t l a n t i c  w o u l d  have  had  t o  pay  i f  it had o b t a i n e d  t h e  
item from s u p p l i e r s  i n  t h e  N o r f o l k  area,  ra ther  t h a n  from 
i ts  s u p p l i e r  i n  Richmond. A t l a n t i c  asserts t h a t  t h i s  fac t  
was known t o  DFSC a n d ,  t h u s ,  i s  c lear  e v i d e n c e  of t h e  
a g e n c y ' s  bad f a i t h  i n  r e f u s i n g  t o  a d j u s t  t h e  FMP so t h a t  
A t l a n t i c  w o u l d  be ab le  t o  accept t h e  8 ( a )  s u b c o n t r a c t  award 
w i t h  e v e n  a minimum degree of p r o f i t a b i l i t y .  A t l a n t i c  
c o n t e n d s  t h a t  DFSC showed bad f a i t h  i n  r e f u s i n g  t o  allow 
f o r  t r a n s p o r t a t i o n  costs  f rom Richmond t o  N o r f o l k ,  s i n c e  
t h e  Memorandum of Agreement be tween t h e  SbA and DLA i n d i -  
cates  t h a t  t h e  8 ( a )  s u b c o n t r a c t o r  has t h e  d i s c r e t i o n  t o  
choose i t s  own source of s u p p l y .  

Prior t o  o u r  r e s o l u t i o n  of t h e  matter, DFSC h a s  
awarded t h e  f u e l  o i l  r e q u i r e m e n t  i n  i s s u e  t o  a n o t h e r  f i r m  
on  t h e  o p e n  market. DFSC s ta tes  t h a t  it h a s  made t h e  award 
i n  t h e  face of t h e  pro tes t  b e c a u s e  o f  t h e  u r g e n t  need f o r  
t h i s  f u e l  o i l  i t e m  for  steam g e n e r a t i o n  used i n  s h i p y a r d  
o p e r a t r o n s .  

A n a l y s i s  

LjFSC u r g e s  t h a t  t h i s  O f f i c e  s h o u l d  d i smis s  t h e  protest 
because w e  do n o t  n a v e  b i d  protest  j u r i s d i c t i o n  i n  t h e  

- 3/ The SbA's Standard Operating Procedures, section 80-05,  
paragraph 68 . f .  (September 4 ,  1 9 7 9 ) t  p r o v i d e  t h a t  i f  the 
price propused by t h e  p r o c u r i n g  agency  is  n o t  c o n s i d e r e d  
to be "fair and r e a s o n a b l e "  o r  t o  c o n s t i t u t e  a " f a i r  
market  price," f u r t h e r  n e g o t i a t i o n s  w i l1 ,be  c o n d u c t e d  or 
n e g o t i a t i o n s  w i l l  be s u s p e n d e d ,  wh icheve r  is c o n s i d e r e d  
most appropriate i n  t h e  s i t u a t i o n .  ( I n  a r e c e n t  r e p o r t ,  
w e  c r i t i c i z e d  t h i s  p r o c e d u r e ,  s i n c e  it was o u r  v i ew t n a t  
t h e  p r o c u r i n g  agency  is r e s p o n s i b l e  f o r  s e t t i n g  t h e  "fair 
market p r i c e r n  while the SBA is responsible f o r  a s s u r i n g  
t h a t  t h e  a ( a )  fitm receives a w€air and reasonable- 
price. W e  b e l i e v e d  t h a t  the SBA was erroneously e q u a t i n g  
t h e  t w o  c o n c e p t s .  - See "Proposals for Minimiz ing  t h e  
Impact of t h e  8 ( a )  Program o n  D e f e n s e  Procurement"  
(tiAOiPLRD-83-4, October 12, 1982) . )  
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matter 
Ltd., b 
for its - 
we dism 

and relies upon our decision in Amertex Enterprises 
3 Comp. Gen. 22 (19&3), 83-2 CPD 1 461, as support 

issed a protest against the Defense Personnel 
position. That reliance is misplaced. In Amertex, 

Support Center's determination of a particular FMP because 
the administrative appeal process for resolution of 8(a) 
FMP disputes between the SBA and DLA had not yet been 
exhausted. The present situation is fundamentally 
different because the SBA Administrator has already 
appealed to the Director of DLA for adjustment of the FMP 
in issue, which appeal has been denied by the Director in a 
final decision. Therefore, this Office has jurisdiction to 
consider Atlantic's protest alleging bad faith on the 
merits since the administrative appeal process has been 
exhausted. 

In order to show bad faith, however, a protester must 
offer irrefutaDle proof that an agency action was taken 
with the specific and malicious intent to injure the 
firm. Washington Patrol Service, 1nc.--Reconsideration, 
8-21456b.2, supra; Jack Roach Cadillac, Inc., B-210043, 
June 27, 1983, (33-2 CPD \I 25. We do not believe that 
Atlantic has maae such a showing here. The firm has 
already accepted, through tne SBA, DFSC's offered FMPs for 
three out of the four fuel oil items under the RFP. Thus, 
we cannot conclude that DFSC intended to deprive Atlantic 
of an award for the remaining fuel oil item by setting an 
unacceptable FMP, and the charge of bad faith cannot be 
substantiated. However, the record indicates that DFSC 
acted unreasonably in refusing to adjust the FMP of 
$0.658037/gallon as originally establisned. 

The Defense Acquisition Regulation (DAH), 
S 1-705.5(b)(2), reprinted in 32 C.F.R. pts. 1-39 (1983), 
applicable to this procurement, provides that estimated 
FMPs shall be established on the basis of "likely costs 
under normal competitive conditions rat6er than on the 
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basis of the lowest possible cost."4/ 
the FMP was fairly computed under txe formula set forth in 
the Memorandum of Agreement between the SBA and DLA, and 
DFSC's refusal to adjust the FMP in Atlantic's favor was 
founded on the belief that transportation of the fuel oil 
from Richmond to Norfolk was not a "normal competitive 
condition" of supplying the requirement. DAR, 
s 1-705.5(b)(2). Accordingly, UFSC concluded that the per 
gallon price should not be artificially raised to permit 
Atlantic the use of a Richmond supplier so as to enable 
the firm to avoid the "throuyh-put" charges that would 
result from using a Norfolk-area supplier. 

However, we find evidence that Atlantic could not 
have procured its fuel oil supplies in the korfolk area at 
the per gallon FMP of $G.658037 without suffering a loss 
on the 8(a) subcontract (an assessment which the SBA 
concurred in and repeatealy brought to DE'SC's attention). 
Two korfolk area suppliers, ATC and Ultramar, had, at the 
time, respective per gallon posted origin prices of 
$G.6845 and $0.6592; in each case, a per gallon cost to 
Atlantic which would have exceeded DFSC's original FMP. 
Although DFSC states that there are six other suppliers in 
the Norfolk area from whom Atlantic could have obtained 
the fuel oil, the agency has not identified those other 
suppliers. Atlantic Delieves that these suppliers would 
be small-volume firms whose per gallon origin prices would 
be higher than those posted by ATC and Ultramar. 

In DFSC's view, 

Since DFSC has not identified the other six suppliers 
and their posted origin prices applicable at the time, 
which we think it was incumbent upon the agency to do in 

- 4/ DFSC states that the contracting officer, in computing 
the FMP, relied upon the Federal Acquisition Regulation 
( F A R ) ,  46 C.F*R* S 19.806-l(a) (1984). In our view, the 
FAR is not applicable to this procurement because the RFP 
was issued prior to April 1 ,  1584, the FAR'S effective 
aate. In any event, S 9.806-1(a) closely follows the 
language of DAk, S 1-705.5(b)(2) by providing that the 
estimated FMP "shall be based on reasonable costs under 
normal competitive conditions and not on lowest possible 
costs. " 
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r e s p o n d i n g  t o  t h e  protest ,  t h e  o n l y  e v i d e n c e  on  t h e  record 
t h u s  s u p p o r t s  A t l a n t i c ' s  a s s e r t i o n  t h a t  t h e  f i r m  would 
have  l o s t  money on  t h e  8 ( a )  s u b c o n t r a c t  a t  D F S C ' s  offered 
FMP i f  it had o b t a i n e d  t h e  f u e l  f rom a N o r f o l k - a r e 2  
s u p p l i e r .  F o r  t h a t  matter, as  A t l a n t i c  p o i n t s  o u t ,  7SC 
h a s  n e v e r  e s t a b l i s h e d  t h a t  there  were n o n - 8 ( a )  f i r m -  : 
t h e  Norfolk area who c o u l d  have  s u p p l i e a  DL'SC d i rec t i ,  a t  
t h e  $0 .658037 /ga l lon  pr ice .  Hence, t h e  f a c t s  as set  for  1 
i n a i c a t e  t h a t  DFbC acted u n r e a s o n a b l y  i n  n o t  a d j u s t i n g  t n 2  
FMP t o  r e f l e c t  t h e  p o s i t i o n  i n  w h i c h  A t l a n t i c ,  a s  a d i s -  
advantages f i r m ,  found i t s e l f  w i t h  respect t o  t h e  e x i s t i n g  
marke t  c o n d i t i o n s  i n  t h e  N o r f o l k  area,  d e s p i t e  t h e  fac t  
t h a t  t h e  FriP i t s e l f  may have  been  computed i n  a c c o r d a n c e  
w i t h  t h e  f o r m u l a  se t  f o r t h  i n  t h e  Memorandum of Agreement. 

Therefore, a l t h o u g h  w e  deny  t h e  protest  unde r  o u r  
s t a n d a r d  of r e v i e w  w i t h  regard t o  8 ( a )  p r o c u r e m e n t s  
because a showing of bad f a i t h  h a s  n o t  been  made, w e  are 
a d v i s i n g  t h e  agency  by means of t h i s  d e c i s i o n  of o u r  
c o n c e r n s  i n  t h e  matter. 

The p ro tes t  is d e n i e d .  

/JLw+L cculc 
Har ry  H. Van Cleve  
G e n e r a l  Counse l  
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